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COUNCILMEMBER KANE: This language, I agree with Member

Anderson's intent on what she's trying to prevent
from occurring, and that is a circumvention.
However, I'm not sure if this language is being
presumptuous in assuming that five houses will be
built. They may only build -- because they're
getting zoning -- the bottom line is we're voting on
the zoning. Yes, there's conditions, but those
conditions are based on a proposal that was
submitted. They may end up building one house or
two houses or something that's less than what you
would consider a development.

So to me, this language should represent
maybe -- instead of the way it is, because it
presumes that five houses are going to get built,
and so even if only one house is built, they've got
to go through this process. That I think denies the
rights of an individual, that they're being forced
through a process that may or may not be fair. And
I'm not here to pass judgment in whether or not it
is at this point. I'm just trying to say maybe the
language should have some sort of trigger mechanism
in the language. In other words, if there are at
some point -- and I don't know. I'm just trying to

figure out how we don't, in my opinion, without any,
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you know, negative -- towards the intent of this, I
don't -- I don't want us to over step in causing a
burden to somebody who wants to build a home, you
know, or right to pursue happiness and blah, blah,
blah.
And that's all I'm trying to say, Chair. So

I don't know if somebody can provide comment if this
language does take it to a point where it draws a
certain scenario and so anything that happens
underneath it is going to get subjected to this or
if only one house gets built or only two houses get
built.

CHAIR CARROLL: I think perhaps we can just add "serving
up to."

MR. FOLEY: I was golng to suggest that it say "if there
are more than two houses served by two driveways, it
ig the County's interpretation that this is a
development and not exempt from SMA review."

CHAIR CARROLL: Mr. Kane.

COUNCILMEMBER KANE: And with something like that -- and I
appreciate that, because that helps me -- I'm going
to take a next step now. So let's try and draw a
scenario where you have one house gets developed,
then a second house gets developed, so nothing gets

triggered, i1s that what's being said, until a third

RALPH ROSENBERG COURT REPORTERS, INC.
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house comes on line and then that's where a review
requirement is going to take place? And so now the
first two guys -- and I'm sorry if I'm missing
something. I'm just trying to understand if we
actually do the scenario, walk it through, see what
happens, and make sure that we're not creating any
undue burden on one party and letting another party
get off scot-free from any type of intent that we're

trying to impose on them that's fair.

10 MR. FOLEY: Mr. Chairman, we require an SMA assessment
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regardless of whether it's one house or five houses.
The trigger in this case of it being a development
would be the clarification that it's more than two
houses being served by two driveways. So if it
were -- so if they came in with one house on this
property or two houses on this property and two
driveways, then we would just do our normal
assessment and they -- if they satisfied us with
respect to drainage and archeology and view impacts
and traffic, it's conceivable that they could get an
exemption. If, on the other hand, we had concerns
about one or more of those issues, we could require
an SMA minor or an SMA major, depending on the level

of significance and the cost of the improvements.

25 COUNCILMEMBER KANE: And that's at the discretion of you,
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Director?

MR. FOLEY: Yeah.

COUNCILMEMBER KANE: Okay, and that's --

MR. FOLEY: If it's --

COUNCILMEMBER KANE: -~- (inaudible) given to you.

MR. FOLEY: 1If it's a major, it goes automatically to the
Planning Commission. If it's an exemption or a
minor, the Planning Commission is informed of the
action but they don't have a public hearing. The
circumstances regarding this property are unusual in
several ways. One is that the improvements for the
most part already exist. There's already a street
and a gutter. There's not a requirement for a
sidewalk, so the improvements for even a five-lot
subdivision could be very minor and could be less
than $125,000. Because of the specific location of
this property, that it's adjacent, say, to a golf
course and an existing road, the issues of drainage
and archeology and views are not likely to be
significant because we took a field trip out there,
we know that there's no view obstruction to the
ocean, which is the issue. And traffic is really
addressed by the two driveway limitation, even if
there's five houses.

So we wouldn't have any objection to the
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language that I suggested saying if there are more
than two houses served by two driveways, it is the
County's interpretation that this is a development
and not exempt from SMA review. That still allows
us the discretion, depending on the individual
project, to determine whether it's an exemption or a
minor or a major. They might end up building two or
three houses that have, you know, significantly less
footprint than we've seen on the preliminary
drawings. We unfortunately don't have any idea what
the development will be. They could either follow
what the original site plan showed us or they could

do something substantially different.

14 COUNCILMEMBER KANE: Thank you, Mr. Foley, for your
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comments.

And, Mr. Chair, thank you for allowing me to
ask the question prior to you re-reading the
amendment, and forgive me if I'm convoluting this
discussion. I'd be more inclined to support the --
and hopefully Ms. Anderson, as the maker of the
motion to amend, would hopefully agree that 1if we
can restructure the language of the amendment, and
that I think would accommodate us taking a fair look
at how this thing is going to actually get

implemented when the applicant comes forward with
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proposals down the road.
CHAIR CARROLL: Thank you, Mr. Kane.

Ms. Anderson, having head the discussion?
COUNCILMEMBER ANDERSON: Thank you, Mr. Chair. I guess do
I have to say I'm going to amend my amendment?

CHAIR CARROLL: No, no. You withdraw the motion. If
you --

COUNCILMEMBER MOLINA: Restate.

COUNCILMEMBER ANDERSON: I'll just restate the motion.

CHAIR CARROLL: Restate, okay, restate the motion, then.

COUNCILMEMBER ANDERSON: If there are more than two houses
served by two driveways -- this isn't going to work.
If there are more than two houses served by two
driveways and because there are design guidelines
contained in the CC&Rs on this property, it is the
County's interpretation that this is a -- that it
would be -- that this would be a development and not
exempt from SMA review.

CHAIR CARROLL: I would ask Mr. Foley or Mr. Alueta to
comment on our language proposed by Ms. Anderson.
It's not exactly what you propose.

MR. FOLEY: Mr. Chairman, the only difference is that I
had taken out the phrase and because there are
design guidelines contained in the CC&Rs.

COUNCILMEMBER ANDERSON: Okay, that's fine.
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MR. FOLEY: I don't have strong feelings about whether
it's in -- in or out. The main issue is the two
driveways serving more than two houses. That's
what -- that's the primary evidence that it would be
a development.

COUNCILMEMBER ANDERSON: Okay, so I'll re word it?

CHAIR CARROLL: Could you restate the motion one more
time, please.

COUNCILMEMBER ANDERSON: If there are more than two houses
served by two driveways on this parcel, it is the
County's interpretation that this is a -- that it
would be a development and not exempt from SMA
review.

CHAIR CARROLL: All right. We have a motion on the floor
to amend the main motion. Discussion?

COUNCILMEMBER KANE: This would be Condition No. 4.

MS. LOVELL: Could I complicate matters even further. It
seems to me that the original idea was that there
would be two or fewer driveways, not more than two
driveways.

COUNCILMEMBER ANDERSON: ©Oh, gosh, you're right. I'm
thinking more than two houses, but the way it reads
it makes it sound -- if there are more than two
houses served by the permitted two driveways -- I

think we better take a recess.
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COUNCILMEMBER KANE: Chair, yeah, I was going -- may I
suggest a recess, Chair.
CHAIR CARROLL: Short recess. (Gavel).
RECESS: 4:25 p.m.
RECONVENE: 4:30 p.m.
CHAIR CARROLL: (Gavel). Land Use Committee meeting of

CHAIR

February 2nd, 2005 is now back in session.

Ms. Anderson.

COUNCILMEMBER ANDERSON: Yeah, I think we've
simplified this quite a bit, hopefully. Since we've
already got conditions in here that mention no more
than two driveways and no more than five single
family residences, we have simplified the condition
to read: If there are more than two single family
residences, it is the County's interpretation that
this would be a development and not exempt from SMA
review.

CARROLL: Thank you. And that is restating her
motion that has been seconded on the floor.

Discussion? Ms. Anderson.

COUNCILMEMBER ANDERSON: I think that this serves quite a

few purposes. First of all, it -- it will be a
condition that runs with the land. So anybody that

buys this property is going to know that if they're
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building the third home, it's a development and it's
going to have to have an SMA permit. It also gives
the current landowner notice that the County does
consider access to five parcels with two driveways a
development. So even though the law is already
there and people are supposed to be presumed to know
the law, I think it's good to put this in. I think
it gives clarification and direction.

CARROLL: Thank you. Any further discussion?

Mr. Mateo.

COUNCILMEMBER MATEO: Chairman, thank you, and maybe --

this is for Corp. Counsel. I guess because what was
actually reviewed prior was a subdivision, and now
we're now talking development, because the action we
took was based on a subdivision application, and
because the Planning Commission dealt with that same
item and now we're kind of making reference by
saying that we're now recognizing this as a
development project, I don't know if -- does that
mean we have to again have the Planning Commission
review once more or action just can be taken by this
body and just let that decision stand? I'm just

asking because I don't know.

MS. LOVELL: So your question is whether adding this

fourth condition would so change the conditions that
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it would have to go back to the Planning Commission?
I don't have an answer for you that I think you
should go to the bank on, but it seems to me as of
this moment, just off the top of my head, that the
way this particular condition is worded is more
advisory, that it's really meant to be a part of the
legislative history of what you're doing in the
zoning. And it seems to me that if you look at it
in that light, especially since I believe that
Councilmember Anderson changed the wording to say it
is the County's interpretation that this would be a
development, that that indicates that the language
is advisory to put the buyers on notice of what
they're getting and what requirements might be put
on them in the future.

And this application is a little difficult
for all of us because we don't have all of the
designs in front of us. We have a concept that was
put together some years ago, but we don't know if
that's still the plan of the owner if the land is
going to be sold as is and something else might
happen there. So my sense, looking at this right
now, is that condition -- the proposed Condition
No. 4 is really more a part of the legislative

history to explain to the public why you're doing
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1 what you're doing, as opposed to -- as opposed to
2 actually putting on a new -- a new condition that
3 wouldn't be required anyway by law.

4  COUNCILMEMBER MATEO: Thank you. Thank you, Chair.
5 CHAIR CARROLL: Mr. Kane.

6 COUNCILMEMBER KANE: I'm going to try and take it a step

7 further, and it's merely an inquiry. It's not me

8 drawing any type of conclusion. Could -- because,

9 obviougly, the applicant has demonstrated a sense of
10 being punchy, yeah, because they filed a lawsuit

11 against us, so with that being said, would this

12 condition be construed as the legislative branch of
13 government overstepping into what is an authority

14 that's given through the Charter to the

15 Administration to determine?

16 CHAIR CARROLL: Ms. Lovell.

17 COUNCILMEMBER KANE: In other words, we're dictating to

18 the Administration something. Now, again, it may be
19 within our jurisdiction to set policy, but in this
20 case I think we're taking it to the point of we're
21 interpreting as a legislative body that this at some
22 point will be construed as a development. Now,

23 wouldn't that be the authority of the Director to
24 make that determination, not the legislative body?
25 I asked the question because, again, it just comes
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to mind because of the atmosphere that is created by

this applicant.

CHAIR CARROLL: Ms. Lovell.

MS. LOVELL: Well, I think to solve that concern you could

do a couple of things. One, you could change the
word County to Council. The other thing is of
course that this is the body, the legislature, that
has the power and authority to do changes in zoning.
I mean, that is not -- you know, the Administration
can't do a change in zoning. The Planning
Department can't on its own put together a change in
zoning or put conditions on it or so forth. So in
acting on this zoning and putting conditions on it,
you are acting within an area of responsibility
that's been given exclusively to this body, but
possibly to clarify -- to clarify the issue, you

could change the word County to Council.

COUNCILMEMBER KANE: Thank you for the feedback.
CHAIR CARROLL: Ms. Anderson.

COUNCILMEMBER ANDERSON: I appreciate Dain's concern, but

if anyone cared to challenge this condition and went
to look at the minutes to see the purpose and intent
behind this condition, they would see that it was
the Planning Director who made the statement and

it's his call as to what is a development. So I
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think we're on safe ground.

CHAIR CARROLL: Any further discussion on the amendment to

the main motion? Mr. Kane.

COUNCILMEMBER KANE: Only if the body feels it's necessary

to put on the table, based on the question, what

Ms. Lovell suggests as far as us resolving any type
of -- again, we're just trying to cross the Ts. So
I don't know if changing the word County to Council
is something that's a necessary component for
congideration, but I just ask if it's something that
the body feels comfortable with doing or feels

comfortable with the existing language as proposed.

CHAIR CARROLL: Ms. Anderson.

COUNCILMEMBER ANDERSON: Again, I don't -- in other words,

the Council doesn't have the authority to determine
what is a development. It's the County and the
County Planning Director who has that -- that call.
So I think we would be overstepping our bounds if we
were to say it's the Council's interpretation that
this is a development. BSo I'd like to just leave it
the way it is, because this language did come from

the Planning Director.

CHAIR CARROLL: Any further discussion of the motion on

the floor? Mr. Kane.

COUNCILMEMBER KANE: Yeah, it can be -- and it's not
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intended to be a -- you know, a heated debate or
anything.

CHAIR CARROLL: Proceed.
COUNCILMEMBER KANE: We're voting on it. Whether -- it's

a recommendation of the Director, but ultimately we
are taking the responsibility of an official action,
which now it's a recommendation to full Council, but
as the full Council votes on this, if it does pass
today, we cannot pass it off and saying, well, the
Director said it was it. We're voting on it because
we're the ones who are making the official action,
so I just wanted to, with all respect, you know,
we're the ones that are going to be responsible for
what we're doing, so I don't think we have the
opportunity to blame Mike for it, or Mr. Foley.

But I'm fine -- Mr. Chair, I'm fine with the
amendment. I'm going to be supporting it. I have
some reservations only because, you know, again, the
atmosphere that's been created with this particular
application and the time that we've spent on it. So
obviously for me as an individual member I'll be a
little more tiptoe-ish I guess, but I'll support it
with some reservation, but I want to see it go

forward.

CHAIR CARROLL: I appreciates everybody -- I appreciate
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everybody's diligence in pursuing this. It's a
rather unusual application. It's not something that
we don't see every day over here. Is there any
further discussion on the amendment to the main

motion? Mr. Pontanilla.

VICE-CHAIR PONTANILLA: Correct me if I'm wrong, when we

CHATIR

did the site inspection last year, they were talking
about the five driveways, and I think at that
meeting, because of the safety issue, the developer
agreed to go with that interior road and we agreed
to that. Now, by adding this condition, you know,
what will it do to our pending litigation?

CARROLL: Ms. Lovell, would this affect the pending

legislation [sicl?

MS. LOVELL: I hope not. The pending litigation alleged

that by not acting on the request for a community
plan amendment, that by the passage of time and so
forth that there had been a takings of the property.
And given the fact that there was the disconnect
between the community plan and the zoning, the
builder couldn't really -- the owner really couldn't
build much of anything there. The community plan
has now been -- you know, amended the way that the
applicant asked. The zoning -- once the zoning gets

in sync with the community plan amendment that was
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passed, the landowner will be able to get economic
value out of its property.

So whether the applicant wishes to continue
in some fashion with the lawsuit or will be willing
to drop it is very much up to them, and I can't
really speak to that, but I think as a matter of law
there would be no takings as long as the landowner
can make, you know, reasonable use of their
property.

CHAIR CARROLL: Thank you. Any further discussion on the
motion on the floor? Hearing none. All those
favoring the motion to amend the main motion,
gignify by saying "aye."

COUNCIL MEMBERS VOICED AYE.

CHAIR CARROLL: Opposed?

VOTE: AYES: Councilmembers Anderson, Hokama,

Johnson, Kane, Mateo, Molina, Vice-Chair
Pontanilla, and Chair Carroll.

NOES: None.
EXC.: Councilmember Tavares.
ABSENT : None.
ABSTAIN: None.

MOTION CARRIED.

ACTION: APPROVE amendment to main motion.

CHAIR CARROLL: Motion carried. Back to the main motion.
Discussion. Mr. Hokama.

COUNCILMEMBER HOKAMA: I think mine is a simple amendment,

Chairman. I would move to amend by adding Condition
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5, that would just state transient or short-term
rentals is a non-permitted use in R-3 Residential.

COUNCILMEMBER JOHNSON: Second.

CHAIR CARROLL: Thank you. Seconded --

COUNCILMEMBER MOLINA: Second.

COUNCILMEMBER MATEO: Second.

CHAIR CARROLL: -- by Ms. Johnson. Discussion.

Mr. Hokama.

COUNCILMEMBER HOKAMA: Chairman, we're just making it
clear that although it is this property situated
within a planned resort development, the request is
for an R-3 Residential use. Short-term/transient
accommodations is currently a non-permitted use in
that zoning category. We are just specifically
reiterating that one point. Thank you.

CHAIR CARROLL: Thank you. Any further discussion?
Hearing none. All those in favor of the motion,
signify by saying "aye.'"

COUNCIL MEMBERS VOICED AYE.

CHAIR CARROLL: Opposed?

VOTE: AYES: Councilmembers Anderson, Hokama,

Johnson, Kane, Mateo, Molina, Vice-Chair
Pontanilla, and Chair Carroll.

NOES : None.
EXC.: Councilmember Tavares.
ABSENT: None.
ABSTAIN: None.

MOTION CARRIED.
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ACTION: APPROVE amendment to main motion.

CHAIR

CARROLL: Motion carried.
Main motion on the floor. Any further

discussion on the main motion? Ms. Johnson.

COUNCILMEMBER JOHNSON: I just wanted to thank the members

CHAIR

also for adding in the conditions, because I think
what they do is they just restate what we've all had
in these discussions, which is an understanding that
there was supposed to be a limited amount of
development. Given the fact that my community still
does not support any development on this particular
parcel, and even given the fact that we are, I
realize, down zoning this, where there is still
doubt in the mind of the community because we were
not able to go all the way back, I'm going to
support my community and I'm going to vote no, which
I have consistently done through this process. Even
though I support all the efforts of the individuals
and I supported the amendments, I think they're
critical, but as to the actual zoning issue, I just
have to support the community and their wishes of
not having development in that area. So I will be
voting no.

CARROLL: Thank you. Any further discussion?

Mr. Kane.
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COUNCILMEMBER KANE: I'm just checking to see if this
includes filing of all said communication?

CHAIR CARROLL: I did include filing, but thank you.

COUNCILMEMBER KANE: Thank you.

CHAIR CARROLL: Ms. Anderson.

COUNCILMEMBER ANDERSON: I just wanted to mention that it
was my hope in getting this difficult SMA condition
included, that it would give the community an
opportunity -- another opportunity to have some
oversight and have a land that's going to be built
out. Hopefully that will happen. Thank you.

CHAIR CARROLL: Any further discussion? Hearing none.
All those in favor of the motion, signify by saying
naye. "

COUNCIL MEMBERS: Aye.

CHAIR CARROLL: Opposed?

COUNCILMEMBER JOHNSON: No.

CHAIR CARROLL: One no, Ms. Johnson.

VOTE: AYES: Councilmembers Anderson, Hokama, Kane,

Mateo, Molina, Vice-Chair Pontanilla,
and Chair Carroll.

NOES : Councilmember Johnson.
EXC.: Councilmember Tavares.
ABSENT: None.
ABSTAIN: None.

MOTION CARRIED.

ACTION: Recommending FIRST READING of revised proposed
bill, RECORDATION of unilateral agreement, and
FILING of communications.
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CHAIR CARROLL: Motion is carried.

Members, I bring us to the end of our agenda.
Thank you. It's a quarter to 5:00. I'm very
pleased that we didn't finish after 5:00. Mr. Kane,
you have announcements?

COUNCILMEMBER KANE: Very brief, Chair. The weather has
gotten progressively worse, and so I just ask
everybody to be careful out there.

CHAIR CARROLL: Well, I'm glad the weather in this chamber
was fine. If there is no other further business,
this meeting of February 2nd, 2005 stands adjourned.

ADJOURN: 4:47 p.m.
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